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By Hon. Jeannine Turgeon (Ret.)

Alternative Dispute Resolution (ADR) methods such 
as Mediation and Arbitration have provided a confiden-
tial and less costly way to resolve disputes for decades.  
Today, especially during the current COVID-19 pandemic 
and ensuing court delays and backlogs, more than ever 
before, ADR provides litigants a path for a much more 
expeditious resolution of their disputes than our judicial 
system can possibly provide.

We are all living in unprecedented times because of 
this historic worldwide pandemic.  Today’s unfamiliar 
state of affairs, compounded court backlogs, in addition 
to increasingly more stressed, angry, and anxiety-ridden 
clients, provides an opportune situation to adopt these 
ADR tools as a standard “best practice.”

 Lawyers have an obligation to resolve their client’s 
issues in the best, most cost-effective and expedient 
manner.  Therefore, you owe a duty to advise your clients 
about these options and to educate them about the 
wonderful advantages Arbitration and Mediation provide 
versus standard litigation.

I encourage every lawyer to set aside five minutes 
now, as you read this article, to craft a letter to all your 
clients, carefully explaining these benefits:

1. Prompt resolution of their dispute
2. Maintain confidentiality of their 
personal life and business matters
3. Ability to select their Arbitrator/
Mediator
4. Ability to personally design their 
settlement agreement in Mediation
5. Avoid expensive litigation 
6. Avoid increasing hostility, acrimony, 
and permanently damaged relationships
7. Avoid years of potential appeals and 
related expenses 

More than 90% of all lawsuits settle out of court, most 
of them virtually on the courthouse steps, after months 
or years of preparation and expense. So why not hire a 
professional Mediator or experienced Arbitrator to help 
resolve some of your cases now?

ARBITRATION

Arbitration is an excellent, beneficial alternative to 
litigation.  It provides the parties a final resolution of 
their case by an experienced lawyer or retired judge they 

personally select to obtain “closure,” expeditiously and 
confidentially.  It is much less costly than acrimonious liti-
gation and appeals.  Ask your clients the following simple 
three questions:

1.  Would they like to have their case finally 
resolved in a month from today? 
2.  Would they appreciate being able to select 
their fact finder vs. an unknown or known      
Hearing Officer or Judge?
3. Would they prefer for their personal and 
business information to remain confidential 
rather than revealed in a public courtroom and 
permanent public record?

 
Expeditious and Prompt resolution

An Arbitrator can schedule a hearing promptly, hear 
the case without interruption in a day or two, and issue a 
decision within a week or two.  What client wouldn’t love 
to know their case could be resolved that quickly?  The 
longstanding legal maxim “Justice delayed is justice de-
nied” could not be more pertinent to every litigant today.

The  prompt scheduling of an Arbitration depends 
primarily on the lawyers providing discovery, preparing 
pre-hearing statements, determining what issues they 
want decided, and scheduling a mutually convenient 
Arbitration hearing date for the parties, lawyers, and 
witnesses.

The Revised Uniform Arbitration Act (RUAA), the most 
current law governing agreements to arbitrate in Penn-
sylvania, gives Arbitrators broad discretion to conduct 
the proceedings in a manner appropriate for the fair and 
expeditious disposition of the matter, including conduct-
ing pre-hearing conferences, determining the admissi-
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bility, relevance, materiality and weight of any evidence, 
issuing subpoenas for the attendance of a witness or  
production of evidence, permitting witness depositions 
for use at the hearing, and managing discovery, including 
protective orders to prevent disclosure of privileged or 
confidential information.  An Arbitrator also may award 
reasonable attorneys’ fees and expenses as authorized by 
law or by the parties’ agreement, as well ordering reme-
dies the Arbitrator deems just and appropriate under the 
circumstances.  In fact, an Arbitrator under the law has 
broad discretion to fashion equitable remedies that even 
a court may not be able to award.  The fact that a remedy 
could not be granted by a Court is not grounds to vacate 
an award.  An Arbitrator’s decision may not be vacated 
or modified by a Court unless it is clearly shown that a 
party was denied a hearing, or that fraud, misconduct, 
corruption, or another irregularity caused the rendition 
of an unjust, inequitable, or unconscionable award.  Thus, 
absent those extremely rare circumstances, parties do 
not face a future of expensive and endless litigation and 
appeals and can receive a final, prompt, and fair resolu-
tion of their dispute.

Confidentiality

Arbitration proceedings are private and confidential.  
Most clients, if they seriously thought about it, probably 
would shudder at the thought of their most personal life 
or private business matters being presented in a court-
room open to the public and recorded for the never-end-
ing future.  Confidentiality is extremely important in most 
cases.

Arbitration decisions may be filed under seal upon 
court approval and are inaccessible to the public, absent 
very unusual circumstances.  See Pa. Nat’l. Mut. Cas. Ins. 
Group v New England Reinsurance Corp. No. 20-1635 and 
20-1872 (3rd Cir. 2021) and Pansy v Borough of Strouds-
burg, 23 F.3d 772 (3rd Cir. 1994).  In family law matters, 
many courts do not allow public review of family law 
dockets.  Disallowing public access to family law matters 
and keeping them confidential is based upon the consen-
sus that to do so would result in “specific harm” to the 
family members, including  the children, which over-
comes the common law presumption of public access 
to judicial records.  It is therefore very unlikely that any 
court would permit an Arbitration decision filed under 
seal to be opened.

The Law regarding Arbitration in Family Law Matters

Some lawyers incorrectly believe that family law cases 
cannot utilize Arbitration.  In fact, parties may agree to 
arbitrate nearly every type of family law dispute.  Family 
law attorneys have always appreciated the benefits of 
Mediation and, more recently, Parenting Coordination 
for minor disputes following a custody order.  However, 
Arbitration is also available for custody at any time.  See, 
“What’s In A Judge’s Toolbox For Children in High-Con-
flict Families Without Parenting Coordinators? By Hon. 
Jeannine Turgeon and Hon. Katherine B.L. Platt, PA Family 
Lawyer, Vol. 35, Issue No. 3, September 2013.

Courts are ill-equipped to resolve custody cases.  
Most judges, lawyers, psychologists, and litigants have 
long recognized that a courtroom is not the ideal forum in 
which to resolve custody and parenting issues.  As I have 
previously written:  when parents place their children’s 
emotional health at risk by continuing conflict, we need 
an alternative process to promptly resolve those cases.  
See id., p.96.

Many counties cannot fund a custody system to 
handle custody issues adequately, promptly, and ap-
propriately, and those that do cannot devote sufficient 
resources to serve families when problems need imme-
diate attention.  I and many others firmly believe parents 
and their children need a more responsive, efficient, less 
expensive, and less destructive process, removed from 
the court’s adversarial system.

 Nearly 30 years ago, Pennsylvania’s Superior Court 
approved agreements to arbitrate custody disputes, in 
Miller v. Miller, 620 A. 2d 1161 (Pa. Super. 1992).  The 
Court found that agreements to arbitrate child custody 
disputes under our Uniform Arbitration Act are not void 
as against public policy.  The well-respected (former) 
President Judge of the Court, the Hon. Kate Ford Elliott, 
articulated as follows:

[W]e agree with Mother that Arbitration gen-
erally is a favored remedy as it permits parties to 
agree to resolve disputes outside the court system.  
[citations omitted]. Courts benefit from reduced 
congestion and parties benefit by having their 
disputes resolved in a private forum by self-cho-
sen judges.  We acknowledge Arbitration has 
been used more frequently in other jurisdictions 
as a viable means of resolving domestic disputes 
that arise under separation agreements.  [citation 
omitted].  We agree that parties should be able 
to settle their domestic disputes out of court, and 
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concur in Mother’s contention that parties who 
have agreed to arbitrate should be bound by that 
decision and that arbitration provisions regarding 
custody are not, as determined by the trial court, 
void as against public policy.  

Id.  The court concluded that a court may review an 
Arbitration decision regarding custody, utilizing the “best 
interests of the child” standard.

The recently proposed Uniform Family Law Arbitra-
tion Act, endorsed by the PBA Family Law Section and the 
Pennsylvania Chapter of the American Academy of Matri-
monial Lawyers, will provide further authority for binding 
Arbitration of equitable distribution, support, alimony 
pendente lite, alimony and custody.  “Why Pennsylvania 
Needs to Adopt the Uniform Family Law Arbitration Act” 
by Robb D. Bunde and Carolyn Moran Zack, PA Family 
Lawyer, Vol. 43 Issue No. 1, 2021.   The proposed legis-
lation also provides for confidentiality in the Arbitration 
proceedings and requires awards to be filed under seal.

Utilizing Arbitration for “minor” custody issues is 
equally important.  The stress on children is harmful no 
matter the disagreement-large or small.  Justice Max 
Baer, then a Family Court judge, opined in Livingston v. 
Lando, 32 Pa. D. & C.4th 182 (Allegheny C.P. 1996) that 
day-to-day “minor” custody issues were not appropriate 
issues for a trial court to decide, eloquently explaining: 

We believe that, absent some exigent cir-
cumstance, which was not averred in this case, 
neither the issue of Children’s athletic or CCD 
schedule constitutes a “major decision affecting 
the best interest[s]” of Children, and thus neither 
is a legal custody issue properly before this court.  
While these matters certainly involve issues of 
convenience and control to the parents, they are 
simply not of major lasting consequence to Chil-
dren, and therefore not appropriate for our adju-
dication.  While we are saddened that the parties 
have reached impasse on these types of issues, 
and at a humanistic level are tempted to inter-
vene to break that impasse, in the end we would 
do Children more harm than good by assuming 
the day-to-day parenting decisions, a function 
we are ill-equipped to carry out, and do parents 
more harm than good by creating the illusion that 
we will always be there when they disagree.  To 
decide otherwise is to inappropriately microman-
age this family.  We cannot and will not decide 
whether Children should take aspirin or Tylenol; 

wear a raincoat or a heavy coat on a chilly-drizzly 
day; put on no. 4 or no. 45 sunscreen on a hot 
day; have their hair cut by “Joe” or “Joanne,” or 
the like.  Likewise, we will not involve ourselves in 
whether Children should play football, plat-form 
hockey, or soccer, or whether they should play 
any of these sports in Father’s neighborhood, 
Mother’s neighborhood, neither or both. … Nor 
will we decide whether Children should take 
Catholic education in parochial school or church, 
or in either party’s particular neighborhood. 

Id. at 186-87.

Personal Selection of the Arbitrator

 While you and your client cannot select the Hearing 
Officer or Judge who will hear and decide your case, you 
have the ability to select the Arbitrator.  Many seasoned 
retired judges and experienced lawyers provide private 
Arbitration.  Most lawyers who have utilized Arbitration 
agree that getting their case resolved promptly by a dis-
tinguished former judge or experienced  reputable family 
law attorney who will be patient and respectful to you 
and your clients, and  display a sincere interest in giving 
the case their undivided attention to resolve all the issues 
raised fairly for all parties, is oftentimes a very preferable 
option.

Avoid Expensive Litigation and Related Expenses

The legal fees and costs for preparing pleadings and 
handling discovery, motions, and other seemingly endless 
litigation issues can well exceed the benefits for some 
litigants.  Once the Arbitrator issues a decision, the case 
is resolved, without the necessity of litigation expenses 
and endless appeals.  Some litigated family law cases 
exceed $25,000 or even $100,000 and appeals can cost 
upwards of $50,000.  Arbitrator’s hourly or daily fees 
rarely are close to those figures!  Most clients shudder at 
the prospect of the never-ending post-hearing, post-trial, 
and appeal process and accompanying expenses.  Your 
clients deserve to know an Arbitration’s comparable costs 
to litigation and potential appeals.

   
MEDIATION

Mediation, of course, also provides clients with the 
benefits of potentially resolving their dispute prompt-
ly, maintaining confidentiality of their personal life and 
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confidential business matters, selecting their Mediator 
personally, and avoiding expensive litigation and appeals. 

Mediation, however, provides additional benefits: 

* Ability to personally design their settlement 
agreement 
* Avoiding increasing hostility, acrimony, and per-
manently damaged familial relationships. 

Mediation provides litigants the opportunity to reach 
a resolution through proven mediation methods, tech-
niques, and approaches.   The Mediation process empow-
ers parties to craft a resolution acceptable to both parties 
rather than pursuing a “scorched earth” tactic that rarely 
is pleasant or satisfying to either party.  

A skilled Mediator will assist both parties to change 
their approach from destructive to constructive, which in 
today’s world is sorely needed.  Utilizing Mediation as an 
alternative to litigation of family law cases has received 
widespread praise from attorneys, mental health pro-
fessionals and judges.  As two noted Mediation experts 
observed in relation to child custody and visitation cases:  
‘’Courts are ill-equipped to mandate particular visita-
tion schedules and custodial arrangements, the wisdom 
of which depend on the situations of the parents and 
children rather than on legal rules.”  Nancy G. Rogers 
and Craig A. McEwen, Mediation Law Policy Practice, 230 
(1989). 

Our Courts have also acknowledged the impor-
tance of negotiated custody agreements outside 
the judicial system, describing the benefits as 
follows:

The law looks with favor upon resolution of 
custody disputes that are settled privately [cita-
tion omitted].  It is desirable for divorcing parents 
to settle their differences without the interven-
tion of the court system wherever possible.  …

Divorced or separated parents may differ on 
questions relating to their children.  For those 
parents to work out a mechanism themselves 
whereby they resolve those conflicts privately 
is to be encouraged.  Such a mechanism, once 
forged, may set a pattern for resolution of later 
disputes as they arise.  Such resolutions frequent-
ly result in informal agreements. This is not to 
deny that many divorced or separated parents 
will not be able to settle their differences without 
the intervention of the court system. The law 
should not impede, however, those parents who 

are able to forge a mechanism for private dispute 
resolution. 

Witmayer v. Witmayer, 467 A.2d 371, 374-75.  
(Pa. Super. 1983)

Avoid Litigation Likely to Destroy Personal Relationships

Avoiding an acrimonious hearing or trial where rela-
tionships and reputations are destroyed forever, leaving 
everyone damaged, is always an important factor to se-
riously consider.  Hiring a Mediator experienced in every 
aspect of the family dynamic, children’s issues, and family 
law, trained in best practices to aid the parties in reaching 
a fair resolution, almost always results in a better out-
come for everyone.  No one side leaves the courtroom 
angry at the other side, bitter, or as is often the case, 
angry with you, their lawyer, for not getting them every-
thing they perhaps unreasonably demanded or expected.

The beauty of Mediation is that the parties them-
selves, empowered with the assistance of a trained 
Mediator, as they negotiate their own individually crafted 
agreement, realize, and learn that they are now finally 
capable of resolving disagreements themselves.  Ideally, 
the process will set the stage for the creation and devel-
opment of a “problem solving” relationship between the 
parties.   

After reaching an agreement, thankfully, the parties 
are at long last, able to utilize their energies towards 
more positive things in their and their children’s lives.

Ability to Personally Design Settlement Agreement

Mediation provides everyone the opportunity to 
resolve their case in ways that sometimes even judges 
cannot.  

Explain to your clients that Mediation empowers 
them to resolve their dispute in a way that responds to 
their specific individual needs.  They are the best ones to 
define the parties’ genuine needs and actual issues (be-
yond the “cause of action” or “new matter,” preliminary 
objections, and other legal pleadings).  Many solutions 
that are not law-based can be more satisfactory to liti-
gants’ real interests in the long run than simply what rem-
edy a judge can order under the constraints of the law.  

It allows for solutions “outside the box” a judge 
couldn’t award in some situations.  For example, some 
couples agree that moving  children from house to 
house constantly is not  conducive to a stable childhood 
and agree to “nesting,” whereby the children remain in 
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the  family  home and the parents bear the  burden of 
changing residences during their “custodial”  time with 
the children.  A judge could not order such an arrange-
ment under the law.  Many other co-parenting innovative 
arrangements a judge might never consider can meet 
both parties’ and their children’s’ schedules and individ-
ual needs.  Similarly, in a divorce, where the parties both 
own a profitable small business and neither wants to 
sell the business nor do they want the judge to “equally 
distribute” their business to the other party, through 
effective “active listening,” the Mediator may learn that 
the parties manage the business quite well together, 
even if they cannot live together peacefully.  The experi-
enced Mediator might encourage exploring the concept 
of  allowing them both to maintain their rewarding roles 
in the business they love and simply establish a formal 
business partnership, defining each party’s role in the 
business based upon their separate skills, allowing them 
to divorce but maintain a profitable business, benefitting  
them both as well as their employees.  A Hearing Officer 
or Judge could not issue such an “equitable distribution” 
order, nor would a hearing officer or judge likely have the 
time to explore such options with the parties.  Instead, 
the profitable family business likely would be lost by one 
or both parties.  Thinking “outside the box” has solved 
many disputes whereby it’s a “win-win” outcome rather 
than “lose-lose.”

If the parties do not reach an agreement, the parties 
still have the option of Arbitration or court litigation, so 
they are not losing any legal rights.  They can be grati-
fied for the rest of their life however, knowing that they 
at least attempted in good-faith to resolve the dispute 
peacefully and fairly by participating in the Mediation 
process.  

Conclusion

 In this unprecedented time of stress, anxiety, and 
uncertainty, coupled with increasing Court backlogs and 
delays, there could never be a better and more oppor-
tune time to recommend these alternative dispute reso-
lution options to your clients.  An Arbitrator can resolve 
all issues expeditiously, while providing the parties all 
the protections necessary for a fair and just resolution of 
the issues.  A Mediator can expertly guide and assist the 
parties to reach an agreement, allowing the parties them-
selves to resolve their own case in their own family’s best 
interest, avoiding the expensive and destructive nature 
of litigation that frequently results in increased hostility 
and acrimony, permanently damages relationships, and 
permanently wounds  their children.

Now is the time for all family law lawyers to come to 
the aid of their clients — to communicate and counsel 
them about the numerous benefits of Mediation and 
Arbitration.
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Judge Jeannine Turgeon (Ret.) served as judge on Dauphin 
County Court of Common Pleas over 28 years and also served 
as administrative judge for its Family Court. Her passion for im-
proving our judicial system includes serving as a member and 
chair of the Pennsylvania Supreme Court Domestic Relations 
Committee, Joint Task Force on Parenting Coordination, chair 
of the Family Law Section of the Pennsylvania Conference 
of State Trial Judges, as well as the Pennsylvania Sentencing 
Commission and vice chair of the Pennsylvania Supreme Court 
Suggested Standard Civil Jury Instructions Committee. She cur-
rently provides arbitration, mediation and litigation consultation 
at Optimal ADR. She can be reached at JT@optimaladr.com or 
717-556-1024.

Click here for more information on the PBA Annual Meeting. 

https://www.pabar.org/pdf/2021/2021AnnualMeeting.pdf
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