
By Jeannine Turgeon

Mediation and Arbitration:  
Best Practices During COVID-19 
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Are mediation and arbitration ideal options to resolve 
disputes during the current court “slowdown”?  
Can these alternative dispute resolution methods  
provide more prompt access to justice and final  
resolution of litigants’ disputes than our judicial system 
during the current pandemic and ensuing backlog?  
 

A
lternative dispute resolution (ADR) methods 
such as mediation and arbitration have been  
recognized to be a less costly and more expedi-
tious way of resolving disputes. While these 
ADR methods are tools you’ve likely had in your  

toolbox, you may have been so caught up in battling emails, 
grinding out progressively more contentious motions and reply 
motions, drudging up old case law and writing briefs, futilely 

discussing possible legal tactics (albeit by Zoom these days) 
with increasingly more angry and anxiety-ridden clients as  
you churn out another email or text message that your ADR 
tools have been neglected and may be a bit rusty. Now might 
be the ideal opportunity to adopt these ADR methods as  
best practices. 
 
We are all living in unprecedented times. When in our lifetime 
have our courts been not just backlogged, but totally shut down, 
as happened in the spring of 2020 and perhaps even now as 
you read this in 2021? When have entire court units been fur-
loughed for months? When have jury trials and bench trials 
been delayed not just for a few weeks, but perhaps for a year? 
Some courts continue to face obstacles to conducting hearings 
remotely utilizing Zoom or similar platforms, and even in 
courts that have “reopened,” many proceedings are still limited. 
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Most litigants, even if provided the oppor-
tunity to be personally present in a court-
room before a judge, jury, master or 
hearing officer, must consider the physical 
danger they place themselves, their lawyers, 
their families and witnesses in due to the 
highly contagious nature of the deadly 
COVID-19 virus. Although as I write this 
we have the promise of effective immuniza-
tion drugs, we will not have an adequate 
supply for everyone for maybe another 
year, and some experts project that many 
people will refuse to take them. In that 
case, COVID-19 and its progeny may be 
around for years, and we will continue to 
face remote/Zoom hearings and delays for 
clients to obtain a trial date. 
 
Lawyers have an obligation to resolve their 
clients’ issues in the most cost-effective  
way and in the shortest time possible. 
More than ever before, the benefits of 
ADR should be discussed with every client 
because you owe a duty to your clients to  
advise them about all of the alternatives for 
resolving their case. Furthermore, as slow-
downs and backlogs continue to burden 
the courts, resolving cases utilizing ADR 
will benefit our entire judicial system. 
I encourage every lawyer to take time today, 

maybe as you read this article, to draft a 
letter (rather than an easily deleted email) 
that you can send to all your clients that 
describes the following benefits and factors 
to provide them with the ability to under-
stand and consider their ADR options.  
 
Mediation  
 
Mediation differs from other dispute  
resolution processes, such as binding arbi-
tration and litigation, in that the parties 
themselves make the decisions in crafting 
their settlement agreement terms. The 
process provides litigants with the opportu-
nity to work together with an impartial 
and trained mediator to reach a resolution 
through various mediation methods, tech-
niques and approaches. Lawyers do not 
need to be present during the mediation, 
but they can be consulted by their clients 
at any time. The mediator has no authority 
to make any binding decisions or compel 
the parties to make any agreement. All  
settlement offers made during the process 
are inadmissible in any subsequent judicial 

Lawyers have an obliga-

tion to resolve their 

clients’ issues in the most 

cost effective way and in 

shortest time possible.
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As slowdowns and back-

logs continue to burden 

the courts, resolving cases 

utilizing ADR will benefit 

our entire judicial system.
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proceeding and by agreement are privileged 
communications. Explain to your clients 
that mediation empowers them to resolve 
their disputes in a way that responds to 
their specific individual needs. They are  
the best ones to define the real issues (be-
yond the “cause of action,” “new matter,” 
preliminary objections and other legal 
pleadings). It also allows for solutions  
“outside of the box” that judges are unable 
to award in some situations. The mediation 
process empowers parties to craft a resolu-
tion acceptable to both, rather than pursu-
ing a “scorched earth” tactic, which rarely  
is pleasant or satisfying to either of them.  
A mediator will assist both parties to 
change their approach from destructive to 
constructive, which is sorely needed in 
today’s world. The parties are empowered 
to negotiate their own individually crafted 
settlement in order to resolve their dispute, 
move forward and use their energies to-
ward more positive things in their lives.  
 
Avoiding uncompromising destructive 
litigation by utilizing mediation is  

extremely useful where the parties are  
involved in an ongoing relationship and 
will need to interact in the future, such as 
in the following situations: 
 
 
• Conflicts between business partners 
• Employment disputes 
• Child custody and equitable  

distribution cases 
• Arrangements for the care of an  

elderly relative. 
 

 
Mediation provides an opportunity to pro-
duce win-win solutions to old and bitter 
fights that would otherwise only leave both 
sides damaged. Explain to your clients that 
agreeing to mediation doesn’t limit them,  
if they do not reach an agreement, from 
proceeding to arbitration or the courts. 
 
Arbitration 
 
Should the parties be unable or unwilling 
to mediate a settlement, arbitration pro-
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vides an alternative process to finally  
resolve their disagreement without the 
prospect of expensive and acrimonious  
litigation and appeal costs.  
 
Several years ago, Pennsylvania adopted the 
Revised Uniform Arbitration Act, 42 Pa. 
C.S.A. 7321.1-7321.31 (RUAA), the most 
current law governing agreements to arbi-
trate in Pennsylvania. Parties may agree to 
arbitrate nearly every dispute in civil law 
and many disputes in family law. Family 
law practitioners have greatly appreciated 
the benefits of mediation as well as the  
arbitration of custody disputes utilizing 
parenting coordinators or “arbitrators to 
coordinate parenting.” (Hon. Jeannine 
Turgeon and Hon. Katherine B.L. Platt, 
“What’s in a Judge’s Toolbox for Children 
in High-Conflict Families Without Parent-
ing Coordinators?” 35 Pa. Family Lawyer, 
No. 3, Sept. 2013) The proposed Uniform 
Family Law Arbitration statute will provide 
a specific framework for binding arbitra-
tion of equitable distribution, spousal sup-
port, alimony pendente lite, alimony and 
counsel fees. It will permit judicial review 
of an arbitrator’s child custody and support 
awards. (Carolyn Moran Zack, “Why 
Pennsylvania Needs to Adopt the Uniform 
Family Law Arbitration Act” 42 The Penn-
sylvania Lawyer, No. 2, March/April 2020)  
 
When the parties select the arbitrator,  
they then also determine what issues they 
agree the arbitrator shall decide. The 
RUAA gives arbitrators broad discretion  
to conduct the proceedings in a manner 
appropriate for the fair and expeditious 
disposition of the matter, including con-
ducting prehearing conferences; determin-
ing the admissibility, relevance, materiality 
and weight of any evidence; issuing sub-
poenas for the attendance of a witness or 
production of evidence, permitting witness 
depositions for use at the hearing; and 
managing discovery, including protective 
orders to prevent disclosure of privileged  
or confidential information. An arbitrator 
also may award reasonable attorneys’ fees 
and expenses as authorized by law or by 

ADR methods are tools you’ve likely had in your toolbox, 

[but] … your ADR tools have been neglected and may be 

a bit rusty.
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the parties’ agreement, as well order reme-
dies the arbitrator deems just and appropri-
ate under the circumstances. 
 
An arbitrator’s decision is binding and may 
not be vacated or modified by a court un-
less it is clearly shown that a party was de-
nied a hearing or that fraud, misconduct, 
corruption or other irregularity caused the 
rendition of an unjust, inequitable or un-
conscionable award. The fact that a remedy 
could not or would not be granted by a 
court is not grounds to vacate an award.  
 
Thus, by agreeing to arbitration, parties  
do not face a future of endless litigation 
and the time and expense of appeals, but 
rather enjoy a prompt and fair resolution 
of their dispute. 
 
Benefits of Mediation  
and Arbitration 
 
Lawyers should include the following  
benefits when explaining the benefits of 
mediation and arbitration to their clients: 
 
 

1. Prompt resolution of their dispute 
2. Confidentiality of their personal 

life and business matters 
3. Ability to select their mediator/ 

arbitrator 
4. Avoiding expensive and acrimo-

nious litigation  
5. Ability to personally design their  

settlement agreement  
6. Avoiding appeals and related  

expenses 
 

 
Promptness 
Unlike the court system, the pace of the 
proceedings is limited only by the availabil-
ity of you and your client, the opposing 
party and his or her lawyer and the media-
tor or arbitrator — not the availability of 
the judge and the multitude of other par-
ties and lawyers filling the judge’s docket. 
You could schedule a mediation or arbitra-
tion proceeding likely within the next 15 

to 60 days versus a court date impacted by 
current court scheduling backlogs and  
delays. What client wouldn’t love to know 
his or her case could be resolved that 
quickly? The longstanding principle of 
“Justice delayed is justice denied” could not 
be more pertinent to every litigant today.  
 
Confidentiality 
Mediation and arbitration proceedings  
are private and confidential. Most clients,  
if they seriously think about it, probably 
shudder at the thought of their most  
personal life or business matters being 
recorded for the never-ending future in  
addition to being presented in an open 
courtroom witnessed by whoever passes 
though the courtroom or obtains transcripts 
filed in the prothonotary’s office. This factor 
may be extremely important in some cases. 
 
Selection of the Mediator/Arbitrator 
An additional factor to discuss, of course,  
is that while you and your client cannot se-
lect which hearing officer or judge will hear 
and decide the client’s case, you do select 
whomever you and opposing counsel agree 
to serve as the mediator or arbitrator. Many 
seasoned retired judges and experienced 
lawyers provide private mediation/arbitra-
tion services for those who believe in get-
ting their cases resolved promptly. They 
believe it is worth investing in these alter-
native ways to serve litigants by providing a 
prompt administration of justice. The per-
sonally selected mediator/arbitrator func-
tions based upon detailed private 
agreements signed by the parties that set 
forth his or her fees, scope of authority and 
other relevant issues.  
 
Avoiding litigation likely to destroy 
personal or business relationships 
Avoiding an acrimonious hearing or trial 
where personal or business relationships 
and reputations are destroyed forever may 
also be an important factor. The inevitable 
irreparable harm from bitter litigation must 
be considered not only in family law cases 
but also in cases involving other continuing 
affiliations. 

Explain to your clients  

that mediation empowers 

them to resolve their  

dispute in a way that  

responds to their specific 

individual needs.

Many times, a litigant 

wants more than  

simply a court order —  

an apology or perhaps 

reestablishment of a  

positive relationship.
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Ability to personally design  
settlement agreement 
Mediation provides clients the opportunity 
to resolve their case in ways that they can 
individually create, which sometimes even 
judges cannot. The law doesn’t provide a 
remedy for every wrong. Sometimes solu-
tions are limited by the law. Many times,  
a litigant wants more than simply a court 
order — an apology or perhaps reestablish-
ment of a positive relationship. Maybe 
rather than removing a fence across a prop-
erty line, parties may agree to share its cost 
and upkeep. Many solutions that are not 
law-based can be more satisfactory to liti-
gants’ real interests in the long run than  
the remedy a judge can order. In fact, an 
arbitrator under the law has broad discre-
tion in fashioning equitable remedies. 
 
Avoiding lengthy appeals  
and related expenses 
The costs of endless unnecessary litigation 
can well exceed the benefits for some  
litigants. If parties reach an agreement  
following mediation, their case is resolved 
without litigation expenses and unending 
appeals. If the parties agree to arbitration, 
following the arbitrator’s decision, you and 
your client will not face the likelihood of 

appeals that go on for years before the case 
is finally resolved. Most clients loathe the 
prospect of the never-ending post-hearing, 
post-trial and appeal process. Accomplish-
ing a final resolution is likely the goal of 
most lawyers and litigants. 
 
Conclusion 
 
Paying lawyer’s fees can be a great eco-
nomic burden on most litigants, and the 
thought of having to pay a mediator or ar-
bitrator may initially seem “unaffordable.” 
However, when the benefits of promptly 
resolving the case and the confidentiality  
of proceedings are weighed against the 
prospect of paying thousands of dollars 
more for acrimonious litigation and endless 
appeals, mediation or arbitration is likely  
to be more economical, in addition to 
being more expeditious. 
 
More than 90% of all lawsuits are settled 
out of court, most of them virtually on the 
courthouse steps after months or years of 
preparation and expense. So why not hire  
a professional mediator or experienced  
arbitrator to help resolve some of your cases 
now, when you do not know when you will 
even get a court date? It isn’t necessary to 

wait for a court date or for your clients to 
conduct their personal issues in public if 
you and the opposing party can agree to 
mediate or arbitrate the dispute. 
 
In these days of uncertainty — and in-
creasing and unavoidable court backlogs 
and delays that will further burden our  
justice system — there could never be a 
better and more opportune time to recom-
mend alternative dispute resolution options 
to your clients. Now is the time for good 
lawyers to come to the aid of not only  
their clients but also of our entire justice 
system and select mediation or arbitration 
to resolve their cases. ⚖ 
 

•     •     •     •     • 
 

Jeannine Turgeon was the first 
woman elected judge for the Court 
of Common Pleas of Dauphin County 
and was supervising judge of 
Dauphin County’s first Family Court. 
She retired from the bench in 2020 
in order to join other retired judges 
at Optimal Dispute Resolutions as a 

mediator, arbitrator and litigation advisor: www.optimaladr.com. 
 
If you would like to comment on this article for publication in our 
next issue, please email us at editor@pabar.org.

An arbitrator under the 

law has broad discretion 

in fashioning equitable 

remedies.
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